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I. Questions submitted by the Landgericht Köln for preliminary ruling
In case C-117/15, the request for preliminary ruling has been submitted to the Court of Justice of the European Union (CJEU) in proceedings between, on the one hand, GEMA, the German authors society managing, inter alia, musical performing rights as plaintiff (or “applicant”) and, on other hand, REHA Training, a rehabilitation centre as defendant. 
In the REHA Training centre, there are rooms – two for social activities and one for training facilities – where the defendant, from 1st June 2012 to 30th June 2013, operated television sets through which it communicated programs to those – predominantly its customers – who were present in the rooms.  The defendant had not obtained authorization from the plaintiff for the use of the musical works included in the television programs. For the unauthorized communication to the public of those works, the plaintiff demanded the payment of 481,32 euros as damages. The first-instance court found in favour of the plaintiff. The defendant appealed against the judgment. The Landgericht Köln as appellate court has stayed the proceedings and submitted the following request for preliminary ruling to the Court of Justice of the European Union (CJEU):  

I.
The proceedings are stayed.
II.
The following questions are referred to the Court of Justice of the European Union for a preliminary ruling with regard to the interpretation of the term “communication to the public” in Article 3(1) of Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society, as well as of the term “communication to the public” in Article 8(2) of Directive 2006/115/EC of the European Parliament and of the Council of 12 December 2006 on rental right and lending right and on certain rights related to copyright in the field of intellectual property (codified version of Directive 92/100/EEC)
1. 
Is the question of whether a communication to the public within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 is present always to be assessed according to the same criteria, namely that
●
a user intervenes in full knowledge of the consequences of its action in order to give third parties access to the protected work which they would not have had in the absence of such intervention,
●
the “public” means an indeterminate number of potential recipients and moreover must consist of a large number of persons, whereby the number is indeterminate if “persons in general” are involved, i.e. not persons belonging to a private group, and “a large number of persons” means that a certain minimum threshold must be exceeded, and a majority of affected persons which is too small or even insignificant would therefore not meet the criterion, whereby what is decisive in this context is not only how many persons have access to the same work simultaneously, but also how many of them have access to the work subsequently;
●
there is a new public for which the work is communicated, i.e. a public which the author of the work did not have in mind when he permitted its use by way of communication to the public unless the subsequent communication was effected by means of a specific technological process which differs from that of the original communication and 
●
it is not immaterial whether the act of exploitation is of a profit-making nature, moreover, the public is receptive to this communication and not merely coincidentally “reached”, whereby this is not a mandatory prerequisite for a communication to the public?
2.
In cases such as that in the main proceedings, where the operator of a rehabilitation centre installs television sets in its premises to which it transmits a broadcast signal, thus making the television broadcasts viewable, is the question of whether a communication to the public takes place to be assessed according to the term “communication to the public” pursuant to Article 3(1) of Directive 2001/29 or pursuant to Art. 8(2) of Directive 2006/115 if rendering the television broadcasts viewable affects the copyrights and related rights of a large number of parties, in particular composers, lyricists and music publishers, but also performers, phonogram producers and authors of literary works, as well as their publishers?
3.
In cases such as that in the main proceedings, where the operator of a rehabilitation centre installs television sets in its premises to which it transmits a broadcast signal, thus making the television broadcasts viewable to its patients, does a “communication to the public” pursuant to Article 3(1) of Directive 2001/29 or pursuant to Article 8(2) of Directive 2006/115 take place?
4.
If a communication to the public is deemed to take place in cases such as that in the main proceedings: does the Court uphold its earlier finding that in the case of a communication of protected phonograms broadcast by radio for patients in a dental practice (cf. Judgment of 15 March 2012 – C-135/10 – SCF) or similar facilities, this is not to be classified as a communication to the public?

II. Need for a comprehensive review of the concept of 
“communication to the public” 
The referring court begins point II.1 of its request for preliminary ruling – in which it lists various criteria applied by the CJEU concerning the concept of communication to the public – in this way:  “Is the question of whether a communication to the public within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 is present always to be assessed according to the same criteria” (emphasis added). 

This seems to indicate the referring court’s doubts as to whether the criteria listed might always serve as an adequate basis for the application of the concept and right of communication to the public. It also suggests the view that there may be a need for a comprehensive review of the concept.  Point II.4 of the request for preliminary ruling stresses the possible need for a reassessment also in an explicit way: “does the Court uphold its earlier finding that in the case of a communication of protected phonograms broadcast by radio for patients in a dental practice (cf. Judgment of 15 March 2012 – C-135/10 – SCF) or similar facilities, this is not to be classified as a communication to the public”? (Emphasis added.) 
The suggestion of the referring court about the need for a review of the relevant CJEU case law seems to be justified. It goes without saying that the review is not necessarily supposed to result in changing the essence of the CJEU judgments concerned – in the sense of whether or not, in the given cases, acts of communication to the public have taken place – but it may lead to a reassessment of the criteria on the basis of which certain CJEU judgments were adopted.  

A number of analyses have been prepared on the relevant CJEU judgments pointing out the need for such a review. Of these analyses, the report and opinion
 adopted by the Executive Committee of the International Literary and Artistic Association (ALAI) – the oldest and most respected international non-governmental organization specialized in the field of copyright – seems to be of particular relevance. 
As it is turns out from the ALAI report and opinion, one of the main reasons for which the CJEU originally referred to certain criteria, in particular to the criterion of a new public to which an act of communication is made – instead of a new act of communication to the public (it is the latter that corresponds to the provisions of the international treaties and the EU Directives) – was that during the proceedings concerned (the reference to such criteria took place mainly in the SGAE case
), the parties to the dispute and the other participants of the proceedings, had not presented the claims and the arguments pro and con fully and appropriately by duly referring to the  decisive sources of interpretation. 
As discussed below in detail, the parties and the other participants had based their position exclusively on certain publications of the World Intellectual Property Organization (WIPO) as sufficiently reliable sources for the interpretation of the provisions of the treaties administered by the Organization, in particular Article 11bis(1) of the Berne Convention, Article 8 of the WIPO Copyright Treaty (WCT) and Articles 10 and 14 of the WIPO Performances and Phonograms Treaty (WPPT) – as  implemented by Article 3 of the Information Society (Copyright) Directive (Directive 2001/29/EC). The said WIPO publications (a Guide to the Berne Convention
 published in 1978 and a Glossary
 published in 1980) have become out-of-date, and even at the time of their publication cca. 30-40 years ago, they were not intended to offer a thorough analysis and solid basis for interpretation of the international norms.  
The Guide, as it is described below more in detail, was only intended to serve as introductory information for developing countries that, in that period, were in the stage of the establishment of their copyright system. In accordance with this objective, the publication – for the sake of easier understanding – referred to some examples that might have been misunderstood as being of an interpretative nature. However, after the publication of the old Guide and the Glossary, as also discussed below, a series of thorough studies were prepared and considered by various Committees of Governmental Experts set up by the competent governing bodies of the Berne Union and the Intergovernmental Committee of the Rome Convention, which then later were adopted or noted with approval also by those governing bodies. It is also to be noted that, in 2002, WIPO published a concise book containing new Guides to the Berne Convention, to the Rome Convention, the WCT and the WPPT and also a new Glossary of Copyright and Related Rights Terms.
 The new Guides had been prepared for all contracting parties – and not only for developing countries – in an academic style, duly identifying in endnotes the sources of interpretation in having been used in accordance with Articles 31 and 32 of the Vienna Convention on the Law of Treaties (hereinafter: the Vienna Convention) on the way parties to international treaties are to interpret treaty provisions.   
It is obvious that the parties and other participants in the previous CJEU cases have not referred to the above-mentioned documents adopted by competent WIPO bodies and to the new WIPO Guide and Glossary replacing the old out-of-date ones. This is obvious since, if the CJEU had received due information about these sources, it certainly would have used them (or, as a minimum – for which, however, there could hardly would have been any comprehensible reason – it would have explained why it had accepted a 1978 WIPO Guide, an introductory information for developing countries as a reliable source and why it had not accepted as such the findings in the thorough studies approved by the competent governing bodies of the WIPO and the new WIPO Guide reflecting, inter alia, those findings).    
The findings in the studies considered and approved by the Committees of Governmental Experts and the competent governing bodies of WIPO and the analyses of the new Guide and Glossary show that there is truly a need for revisiting certain criteria previously referred to by the CJEU and that the referring court’s doubts about those criteria seem to be justified.                       
The CJEU has had good reason to state that WIPO documents and publications are suitable to shed light to the interpretation of the treaties administered by the organization. However, it has had similarly good reason to clarify that this is so “while [they are] not legally binding”.  Therefore, although it is justified to take into account WIPO documents and publications (but, in that case, those documents which truly reflect the actual position of the competent governing bodies of the Organization and the most up-to-date publications corresponding to that position) only that kind of interpretation of the treaty provisions may be truly adequate which is adopted in accordance with the rules of Articles 31 and 32 of the Vienna Convention.              

III. The concept of communication to the public under the international treaties as implemented in the EU Directives – principles and rules of interpretation to be applied in accordance with the settled CJEU case law and the Vienna Convention on the Law of Treaties
The CJEU, under its settled case law, consistently applies certain principles of interpretation of the EU Directives on copyright and related rights – and, in addition, also specific principles in regard to the concept and right of communication to the public. These principles are summed up in a conveniently compact manner in the following four paragraphs of the SGAE judgment:  

33    [I]t should be noted that that Directive does not define ‘communication to the public’.

34      According to settled case-law, in interpreting a provision of Community law it is necessary to consider not only its wording, but also the context in which it occurs and the objectives pursued by the rules of which it is part (see, in particular, Case C‑156/98 Germany v Commission [2000] ECR I‑6857, paragraph 50, and Case C‑53/05 Commission v Portugal [2006] ECR I-0000, paragraph 20).

35      Moreover, Community legislation must, so far as possible, be interpreted in a manner that is consistent with international law, in particular where its provisions are intended specifically to give effect to an international agreement concluded by the Community (see, in particular, Case C‑341/95 Bettati [1998] ECR I‑4355, paragraph 20 and the case-law cited).

36     It follows from the 23rd recital in the preamble to Directive 2001/29 that ‘communication to the public’ must be interpreted broadly. Such an interpretation is moreover essential to achieve the principal objective of that directive, which, as can be seen from its ninth and tenth recitals, is to establish a high level of protection of, inter alios, authors, allowing them to obtain an appropriate reward for the use of their works, in particular on the occasion of communication to the public. [Emphasis added.]
In contrast with Articles 31 and 32 of the Vienna Conventions on the interpretation of treaties, the principle mentioned in paragraph 36 is specific. It is important to keep it in mind when there is a room for both a broader interpretation and a narrower interpretation of the international norms and the provisions of EU Directives. This applies to both key elements of the concept and right of communication to the public; that is, both to (i) what is to be regarded “public”, and to (iii) what acts qualify as “communication to the public”.  
It also follows from the principle stated in paragraph 35 quoted above that it is necessary to apply Articles 31 and 32 of the Vienna Convention by EU courts when they interpret treaty provisions. It is true that the Convention only applies to those treaties which have been adopted since its entry into force; namely after 1st January 1980 and, thus, in principle, it does not apply to the Berne Convention (neither of the acts of which was adopted after that date) and the Rome Convention adopted in 1961 and never amended. It is also true that the European Union is not party to the Vienna Convention and, although 26 Member States have ratified it, two Member States – France and Romania – have not. However, the reason for which the said two Member States have not acceded to the Vienna Convention was not that they would not have agreed with the principles of interpretation laid down in Articles 31 and 32 of the Convention (there were other reasons
). Just the contrary, they have recognized them as codified statement of customary interpretation principles.
 
What is even more important is that the Vienna Convention is applicable to the TRIPS Agreement adopted in 1994 and the WCT and the WPPT adopted in 1996, including Articles 1 to 21 and the Appendix of the Berne Convention (except, in the case of the TRIPS Agreement, for the provisions on moral rights) to be complied with under Article 9.1 of the TRIPS Agreement and Article 1(4) of the WCT.  The EU along with its Members States is party to the Agreement and the two WIPO Treaties. Thus, the interpretation rules of the Vienna Convention would be particularly relevant, for example, in case of any possible dispute about the said Berne provisions to be complied with under the TRIPS Agreement. This is so since the WTO dispute settlement panels do interpret the provisions of the TRIPS Agreement by consistently applying those rules of the Vienna Convention. 

The two relevant Articles of the Vienna Convention read as follows: 
Article 31. General rule of interpretation
1. A treaty shall be interpreted in good faith in accordance with the ordinary meaning to be given to the terms of the treaty in their context and in the light of its object and purpose.

2. The context for the purpose of the interpretation of a treaty shall comprise, in addition to the text, including its preamble and annexes:

 (a) any agreement relating to the treaty which was made between all the parties in connexion with the conclusion of the treaty;

 (b) any instrument which was made by one or more parties in connexion  with the conclusion of the treaty and accepted by the other parties  as an instrument related to the treaty.

3. There shall be taken into account, together with the context:

 (a) any subsequent agreement between the parties regarding the  interpretation of the treaty or the application of its provisions;

 (b) any subsequent practice in the application of the treaty which  establishes the agreement of the parties regarding its interpretation;

 (c) any relevant rules of international law applicable in the relations between the parties.

4. A special meaning shall be given to a term if it is established that the parties so intended.
Article 32. Supplementary means of interpretation

Recourse may be had to supplementary means of interpretation, including the preparatory work of the treaty and the circumstances of its conclusion, in order to confirm the meaning resulting from the application of article 31, or to determine the meaning when the interpretation according to article 31:

 (a) leaves the meaning ambiguous or obscure; or

 (b) leads to a result which is manifestly absurd or unreasonable.
Thus, as discussed above, the provisions of the EU Directives on communication to the public, under the settled case law of the CJEU and Article 31 and 32 of the Vienna Convention, should be interpreted 

· by considering not only their wording, but also the context in which they occur and the objectives pursued by the rules of which they are part; 
· as much in accordance with the international treaties as possible (with the understanding that, for the interpretation of the treaties the relevant provisions of the Vienna Convention should be applied – under Article 31.1 of which the main rule is that a treaty must be interpreted in good faith in accordance with the ordinary meaning to be given to the terms thereof, similarly as under the established CJEU case law concerning the EU law: in their context and in the light of its object and purpose), 

· by also using supplementary means of interpretation, including the preparatory work of a treaty and the circumstances of its conclusion, where necessary to confirm the meaning resulting from the application of Article 31 (or to determine the meaning when the interpretation according to article 31 (a) might leave the meaning ambiguous or obscure; or (b) leads to a result which is manifestly absurd or unreasonable), and 
· as regards the concept and right of communication to the public, broadly to establish a high level of protection of that right (in the sense that, if there is a well-founded possibility for an interpretation resulting in a broader application of the right, that interpretation must be chosen).
It seems that, if these principles of interpretation are applied consistently, there may be serious doubts about the general applicability of the criteria listed in the referral quoted above, or at least some of them. 

In the following parts, the questions listed in the reference are considered on the basis of these principles of interpretation.  
IV. The concept of “public” (and “to the public”) 

As quoted above, the referring court has submitted this question to the CJEU for preliminary ruling:

Is the question of whether a communication to the public within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 is present always to be assessed according to the same criteria, namely that…
· the “public” means an indeterminate number of potential recipients and moreover must consist of a large number of persons, whereby the number is indeterminate if “persons in general” are involved, i.e. not persons belonging to a private group, and “a large number of persons” means that a certain minimum threshold must be exceeded, and a majority of affected persons which is too small or even insignificant would therefore not meet the criterion, whereby what is decisive in this context is not only how many persons have access to the same work simultaneously, but also how many of them have access to the work subsequently;
The CJEU has offered the following definition of “public” in the SCF judgment
: 

84…[T]he Court has held that the term ‘public’ within the meaning of Article 3(1) of Directive 2001/29 refers to an indeterminate number of potential listeners, and, in addition, implies a fairly large number of persons (see, to that effect, Case C‑89/04 Mediakabel [2005] ECR I‑4891, paragraph 30; Case C‑192/04 Lagardère Active Broadcast [2005] ECR I‑7199, paragraph 31, and SGAE, paragraphs 37 and 38). 

85      As regards, to begin with, the ‘indeterminate’ nature of the public, the Court has observed that, according to the definition of the concept of ‘communication to the public’ given by the WIPO glossary, which, while not legally binding, none the less sheds light on the interpretation of the concept of public, it means ‘making a work … perceptible in any appropriate manner to persons in general, that is, not restricted to specific individuals belonging to a private group’. (Emphasis added.) 

The definition provided in the old WIPO Glossary published in 1980 and referred to by the CJEU seems to be more complete than the definition previously adopted in the Mediakabel, Lagardère and SGAE cases – which was just “an indeterminate number of potential listeners implying a fairly large number of persons”.  It seems to be more complete since it also clarifies that “public” is what is “not restricted to specific individuals belonging to a private group.”
 (Emphasis added.)     

As mentioned above, the Court had found the definition in the 1980 Glossary applicable because it recognized it as a reliable source (since it had been published by WIPO, the UN specialized agency responsible for the administration of the copyright treaties). However, since the Court was of the view that a WIPO Glossary, although not legally binding, may be a safe basis to rely on for the interpretation of a copyright concept, it certainly would have quoted (or at least would have referred to and discussed) the definition that may be found in the new WIPO Glossary published in 2003 reflecting the actual position of the UN specialized agency the publications and documents of which had been recognized by the CJEU as a reliable source to shed light on such a concept – provided that it had known about it (because the parties and the other participants in the proceedings had duly identified it for the Court). Obviously it was not the case; nobody had informed the Court about it.    
The new WIPO Glossary published in 2003 includes the following definition of (the) “public”:
Public, the ~

1. “The public” is a group consisting of a substantial number of persons outside the normal circle of a family and its closest social acquaintances.  It is not decisive whether the group is actually gathered in one place; the availability of works or objects of related rights for the group suffices.  In cases of communication to the public (including broadcasting), and (interactive) making available to the public, it is irrelevant whether the members of the public capable of receiving the works or objects of related rights may receive them at the same place or at difference places, and at the same time or at different times.

2. As an adjective in reference to an act, “public” (such as performance or recitation) means that the act is performed in the presence of the public, or at least at a place open to the public.
 
As mentioned above, the quite important substantive differences between the 1980 and 2003 Glossaries are mainly due to the fact that, in the more than two decades passed between the two publications, a thorough analysis of, and debate on, the relevant issues took place at a great number of WIPO meetings of governmental experts and at sessions of the competent governing bodies of the Organization (see the description of this “guided development” period below in connection with the comparison of the  old and new WIPO Guides to the Berne Convention, below). 

There are two elements of the definition in the new WIPO Glossary which – as a result of the just mentioned thorough analysis and debate at the meetings of competent WIPO organs – offer clarification about the concept of “public” in the context of the expression “communication to the public.” First, the new Glossary contains more detailed criteria on what may still be regarded as a “private group” mentioned in the old Glossary and what qualifies rather as “public”; namely: “a group consisting of a substantial number of persons outside the normal circle of a family and its closest social acquaintances” (emphasis added).  Second, it has also been clarified in the new Glossary that, from this viewpoint, it is irrelevant whether the “said persons can perceive the images and/or sounds at the same place and at the same time, or at different places and at different times.”      

Although the concept of “public” described in point II.1 of the reference – which corresponds to the criteria referred to in paragraphs 83 to 87 of the SCF judgement – seems to be in approximate harmony also with the more complete definition of the new WIPO Glossary, the latter definition (to be stressed again: reflecting the results of studies considered and approved by the competent WIPO bodies) may justify some fine tuning. 

For example, paragraph 90 of the SCF ruling reads as follows:

90 Next, as regards the patients of a dentist such as the one in the case in the main proceedings, it must be observed that they generally form a very consistent group of persons and thus constitute a determinate circle of potential recipients, as other people do not, as a rule, have access to treatment by that dentist. Consequently, they are not 'persons in general' as defined in paragraph 85 of the present judgment. (Emphasis added.) 
It is submitted that, if the definition of the new WIPO Glossary had been recognized – as it would have seemed to be justified for the reason referred to by the CJEU (namely that such a WIPO publication is a reliable source to shed light to the meaning of such a concept) – and, thus, the criterion “persons outside the normal circle of a family and its closest social acquaintances” had been used instead of the criterion of “persons in general”, the finding on whether or not the potential patients subsequently present in the premises of a dentist – undoubtedly outside the normal circle of a family and its closest social acquaintances – formed together a public would have been certainly different.  The more so because the criterion under the new WIPO Glossary seems to better correspond to the principle recognized in the settled case law of the CJEU, according to which the concept of communication to the public should be interpreted broadly in order to establish a high level of protection of the right of communication to the public.  
It seems that the above-quoted question of the referring court – inquiring whether or not the concept of communication to the public should always be assessed by the same criteria (in this aspect, the same criteria of “public”) –  may relate to such statements as those included in paragraph 91 of the SCF judgement:                  

91 As regards, further, having regard to paragraph 84 of the present judgment, the number of persons to whom the same broadcast phonogram is made audible by the dentist, it must be held that, in the case of the patients of a dentist, the number of persons is not large, indeed it is insignificant, given that the number of persons present in his practice at the same time is, in general, very limited. Moreover, although there are a number of patients in succession, the fact remains that, as those patients attend one at a time, they do not generally hear the same phonograms, or the broadcast phonograms, in particular. (Emphasis added.) 
These statements may truly raise some doubts as to whether the definitional element according to which “what is decisive in this context is not only how many persons have access to the same work simultaneously, but also how many of them have access to the work subsequently” would always be applicable since, in the given case, the CJEU seems to have found it decisive that “the number of persons present in his practice at the same time is, in general, very limited.” However, as discussed below, it may be considered that the Court has not changed the above-mentioned criterion; it has only referred to the limited number of persons as one of several concrete facts of the given case which together – and only in such a concrete situation as in the main proceeding – exceptionally were regarded sufficient to justify the non-application of the right of communication to the public on the basis of the de minimis principle.   
V. The concept of communication to the public: the right of communication to the public applies (with possible exceptions or limitations) 
for any new acts of communication to the public rather than (only) 
for any acts of communication to a new public  
5.1. Questions in the request for preliminary ruling. In addition to the question concerning the concept of “public” (discussed above), point II.1 of the referral also contains the following questions concerning the entire concept of “communication to the public”:   

1. 
Is the question of whether a communication to the public within the meaning of Article 3(1) of Directive 2001/29 and/or within the meaning of Article 8(2) of Directive 2006/115 is present always to be assessed according to the same criteria, namely that
· a user intervenes in full knowledge of the consequences of its action in order to give third parties access to the protected work which they would not have had in the absence of such intervention,
· there is a new public for which the work is communicated, i.e. a public which the author of the work did not have in mind when he permitted its use by way of communication to the public unless the subsequent communication was effected by means of a specific technological process which differs from that of the original communication and 
5.2. The “new public” criterion in previous CJEU judgments. As discussed in the ALAI report and opinion mentioned above, the “new public” criterion – outlined in the Court’s SGAE ruling – is in conflict with the international treaties and the EU Directives. 
If the relevant norms of the international treaties are interpreted in accordance with Articles 31 and 32 of the Vienna Convention and the settled case law of the CJEU on the principle of interpretation of EU Directives (including the principle of broad interpretation of the concept and right of communication to the public), it must be found that the right of communication to the public is applicable to any new acts of communication to the public as provided in the international treaties (and the EU Directives implementing them) rather than only to any acts of communication to a new public. There are also  certain findings and statements in various CJEU judgments in the case of which what is referred to as an act of communication to a new public is in fact a new act of communication to the public (and not necessarily to a different – or at least completely different – public).  
If one reviews the relevant rulings adopted by the CJEU, he or she may see that the “new public” criterion  appeared in the CJEU case law because the Court, as pointed out above – recognizing WIPO publications as a reliable source to shed light on the concept of communication to the public – relied exclusively on an old 1978 WIPO Guide to the Berne Convention (and, within it, to a certain example that could be misunderstood as a kind of definition, although it was not intended to be as such, and if it had been, it would have contradicted the relevant provisions of the Convention).

A thorough interpretation of the text of the treaty provisions and their “preparatory work” – along with the authoritative copyright treatises, the interpretation adopted by competent WIPO bodies, as well as the new 2003 WIPO Guide reflecting that interpretation – reveals that the right of communication to the public, in general, is applicable wherever an act of communication to the public takes place as provided in the treaties; it is not a criterion that the communication be made to a new public.      
It is to be noted that in the TVCatchup judgment
, the Court also was of the view that the “new public” criterion needs correction; it found that an act of communication to the public may also take place where the communication is not made to a “new public”, provided it is made through “specific technical means” other than the means of original communication. (It is another matter that this does not offer a general solution to get rid of the “new public” criterion, and also that the “specific technical means” criterion is equally a restrictive one which is not in accordance with the text and “preparatory work” of Article 11bis(1) of the Berne Convention – of which just the contrary follows since, e.g. rebroadcasting is also part of the overall right of communication to the public (see Article 8 of the WCT) and, in that case, the communication is obviously made through the same “specific technical means”.) However, the questions submitted for preliminary ruling in the REHA Training case do not cover the criterion of “specific technical means”. Therefore, it is not discussed here. In this regard, as well as in regard to the problems created by the “new public” criterion in the context of the Svensson judgment
, I simply refer to the analysis about those judgments in the above-mentioned ALAI report and opinion and my more detailed study published on my website
 under the title „Svensson: honest attempt at establishing due balance concerning the use of hyperlinks - spoiled by the erroneous ’new public’ theory”. 
In the SGAE ruling, the concept of “new public” appears in paragraph 40:

40  It should also be pointed out that a communication made in circumstances such as those in the main proceedings constitutes, according to Article 11bis(1)(ii) of the Berne Convention, a communication made by a broadcasting organisation other than the original one. Thus, such a transmission is made to a public different from the public at which the original act of communication of the work is directed, that is, to a new public. (Emphasis added.) 
The statement in the second sentence seems to be a non sequitur inference. It is presented as if it followed from Article 11bis(1)(ii) of the Berne Convention to which reference is made in the first sentence, but it does not.  It would truly follow from Article 11bis(1)(ii) if it read in this way: 
[a]uthors of literary and artistic works shall enjoy the exclusive right of authorizing:… any communication to the public by wire or by rebroadcasting of the broadcast of the work, when this communication is made by an organization other than the original one, provided that the transmission is made to a public different from the public at which the original act of communication of the work is directed; (Emphasis added.) 
However, in the provision of the Convention, there is no mention of “a public different from the public at which the original act of communication of the work is directed.” It simply reads as follows: 
[a]uthors of literary and artistic works shall enjoy the exclusive right of authorizing:… any communication to the public by wire or by rebroadcasting of the broadcast of the work, when this communication is made by an organization other than the original one”; (Emphasis added)  

The ordinary meaning of the text is completely clear: the only condition is that the re-transmission is made by an organization other than the original one. It may be made to the same public; it may be made to a part of the same public, it may be made to the same public or a part thereof along with a public not covered by the original broadcast, and it may be made truly to a new public. Since the plain text of the provision is clear, under the interpretation rules of the Vienna Convention (in particular the provision of its Article 31.1), there is no appropriate basis for the idea that the right of communication to the public by wire or by rebroadcasting of a broadcast work might only apply where the communication is directed to a “new public”. The reading such a restricting condition into a provision on the right of communication to the public would be also in conflict with the principle recognized by the CJEU in accordance with Recital (23) of the Information Society (Copyright) Directive according to which the concept of communication to the public should be interpreted broadly. It is worthwhile quoting the recital which stresses explicitly that there is no room for restricting the concept of communication to the public:  

This Directive should harmonise further the author's right of communication to the public. This right should be understood in a broad sense covering all communication to the public not present at the place where the communication originates. This right should cover any such transmission or retransmission of a work to the public by wire or wireless means, including broadcasting. (Emphasis added.)       

The text of Article 11bis(1) is unequivocal in that 
the right of broadcasting under subparagraph (i),
the right of retransmission of a broadcast work by wire or by wireless means (rebroadcasting) under subparagraph (ii), and 
the right of public communication of a broadcast work under subparagraph (iii)

are separate rights.  
If the term “communication to the public” is used in accordance with its overall meaning (as in Article 8 of the WCT), the retransmission of a broadcast work – in relation with the original act of broadcasting – is a new act of communication to the public, and the same is true as regards an act of “public communication” of a broadcast work.  

These secondary (but simultaneous) acts are recognized as new acts of communication to the public because they consist in new exploitation of a work by an organization or a physical person different from the original broadcasting organization. This is what is new in them and not that the communication is directed to a public to which the original act of broadcasting has not been directed yet. Therefore, the Court’s rulings would only be in accordance with the Berne Convention if it used the concept of “new public” to mean a public to which a work is communicated by a new act of communication to the public irrespective of whether or not the works concerned have been already communicated to the same public or to a part thereof. 
The CJEU has not used the concept of “new public” in the correct way mentioned in the preceding paragraph. It has rather used it in the sense that, if a work is communicated to a certain scope of the public, from then on, it is free to communicate it again to the same scope of the public. 
Under the Court’s concept as applied in the SGAE judgment, the right of communication to the public – as well as the right of making available to the public
 – is only applicable if the communication is made to a “new public” to which the work concerned has not been communicated yet. 

This is no less than the extension of the principle of exhaustion of rights to the right of communication to the public and making available to the public. It is hardly necessary to elaborate on the reasons for which such extension of the application of the principle of exhaustion of rights – which only concerns the right of distribution and no other rights – is in conflict with the international copyright treaties and the EU Directives. (It is to be noted that, although this would not have been needed in view of the a contrario principle of interpretation of legal texts,
 Article 3(3) of the Information Society (Copyright) Directive states explicitly that “[t]he rights referred to in paragraph 1 [communication to the public, including making available to the public] and 3 [making available to the public] shall not be exhausted by any act of communication to the public or making available to the public as set out in this Article.”)
As discussed above, the CJEU recognizes that WIPO publications – although not being legally binding – are suitable to shed light to the meaning of terms used in the treaties administered by the Organization. However, it not only has used an old WIPO publication as an assistance to interpret the Berne Convention in accordance with Articles 31 and 32 of the Vienna Convention. It has spared the efforts of trying to interpret itself the relevant provisions of the Convention. The fact that the Court has bases its interpretation exclusively on what may be found in the old WIPO Guide is clearly expressed in the SGAE judgment :   

41      As is explained in the Guide to the Berne Convention, an interpretative document drawn up by the WIPO which, without being legally binding, nevertheless assists in interpreting that Convention, when the author authorises the broadcast of his work, he considers only direct users, that is, the owners of reception equipment who, either personally or within their own private or family circles, receive the programme. According to the Guide, if reception is for a larger audience, possibly for profit, a new section of the receiving public hears or sees the work and the communication of the programme via a loudspeaker or analogous instrument no longer constitutes simple reception of the programme itself but is an independent act through which the broadcast work is communicated to a new public. As the Guide makes clear, such public reception falls within the scope of the author’s exclusive authorisation right.

42      The clientele of a hotel forms such a new public. The transmission of the broadcast work to that clientele using television sets is not just a technical means to ensure or improve reception of the original broadcast in the catchment area. On the contrary, the hotel is the organisation which intervenes, in full knowledge of the consequences of its action, to give access to the protected work to its customers. In the absence of that intervention, its customers, although physically within that area, would not, in principle, be able to enjoy the broadcast work. (Emphasis added; in the case of the term “new public”, also by underlining.) 
As it can be seen, the term “new public” appears in this text in paragraph 41 of the judgment: “According to the Guide, if reception is for a larger audience, possibly for profit, a new section of the receiving public hears or sees the work and the communication of the programme via a loudspeaker or analogous instrument no longer constitutes simple reception of the programme itself but is an independent act through which the broadcast work is communicated to a new public” (double emphasis added). 
It is important to note that, as pointed out above, the Court has not analyzed the text of the relevant provisions of Article 11bis(1) of the Berne Convention or other sources mentioned in Articles 31 and 32 of the Vienna Convention. It has simply summarized certain comments contained in the old WIPO Guide and has founds its ruling on this. The sentence that, in the SGAE judgment, follows the above-quoted summary is particularly telling: “As the Guide makes clear, such public reception falls within the scope of the author’s exclusive authorisation right”. (Emphasis added.) This is particularly telling since it confirms that the Court trusted itself exclusively on what was included – or more precisely what it understood to be included – in the old Guide. The CJEU did not state what was, according to the Court, clear under the relevant provisions of the Berne Convention but only what, the way it belived, the Guide had made clear.   
It would have been helpful to know exactly which comments in the old Guide the Court had referred to. Since the Court did not truly quote but only paraphrased the comments, one may only guess. However, quite probably, the reference was made to the comments in paragraph 11bis.12 of the old Guide which read as follows: 

Just as, in the case of a relay of a broadcast by wire, an additional audience is created (paragraph (1)(ii)); so in this case too, the work is made perceptible to listeners (and perhaps viewers) other than those contemplated by the author when his permission was given. Although, by definition, the number of receiving a broadcast cannot be ascertained with any certainty, the author thinks of his licence to broadcast as covering only the direct audience receiving the signal within the family circle. Once this reception is done in order to entertain a wider circle, often for profit, an additional section of the public is enabled to enjoy the work and it ceases to be merely a matter of broadcasting. The author is given control over this, new performance of his work.
  (Emphasis added; also double emphasis to certain parts of the text by underlining.)   

The text of Article 11bis(1) cannot be misunderstood: 

(1)  Authors of literary and artistic works shall enjoy the exclusive right of authorizing:

(i) the broadcasting of their works or the communication thereof to the public by any other means of wireless diffusion of signs, sounds or images;

(ii) any communication to the public by wire or by rebroadcasting of the broadcast of the work, when this communication is made by an organization other than the original one;

(iii) the public communication by loudspeaker or any other analogous instrument transmitting, by signs, sounds or images, the broadcast of the work. 

This cannot be misunderstood in a way that, in the case of the secondary (but simultaneous) communications mentioned in subparagraphs (ii) and (iii), it would be a condition that the public which may receive the broadcast work in that way would have to be necessarily new in contrast with the public which may receive it through the original broadcasting. There is nothing in these provisions that could be interpreted as excluding the application of subparagraphs (ii) and (iii) where those who may receive the work through rebroadcasting or by retransmission by cable or those to whom the “public communication” is made could also receive the broadcast of the work directly in the given territory. 
While the text of the Convention can hardly be misunderstood, the above-quoted comments in the old WIPO Guide can be and the CJEU – which interpreted the Guide instead of the Convention – apparently did misunderstand it.   
It is to be noted that, the comments in the above-quoted paragraph of the old Guide concern subparagraph (iii) but, first, a reference is made to “relay of a broadcast by wire” (covered by subparagraph (ii)) and it is stated that, as in that case, also in the case of “public communication” by loudspeakers or an analogous instrument, an additional audience was created. If it were meant in old Guide’s comments that these secondary (but simultaneous) acts were only covered by the rights provided in these subparagraphs in cases where the members of the public concerned otherwise would not be able to receive a work as broadcast, it would be in conflict with the text of the Convention. However, it was hardly meant.          
The old Guide also made comments to subparagraph (ii) of Article 11bis(1). In those comments, no mention was made of any additional public (or “new public”). First, in paragraph 11bis.9, it was stated that “this paragraph demands that the author shall enjoy the exclusive right to authorize the broadcasting of his work and, once broadcast, the communication to the public, whether by wire or not, if this is done by an organization other than that which broadcasts it”.
 This, in full accordance with the text of the Convention, was a correct description of the only condition – without any reference to any other, such as a “new public” – namely, that the retransmission is to be made by an organization other than the original one. Beyond any doubt, this also covers a case where a broadcast work is already receivable in the same territory without the need for such retransmission. The example offered in the following paragraph of the Guide – paragraph 11bis.10 – confirms this: “For example, a company in a given country, usually for profit,
 receives the signals sent through the ether by a television station in the same or another country and relays them by wire to its subscribers.”
 There is no word here about an “additional public”. 

Thus, what may the reference to an “additional public” mean if it is presumed (rightly enough) that the old Guide did not intend to suggest something that would be in clear conflict with the text of the Convention? 

Two explanations are possible. The first one may be that, at the time of the preparation and publication of the old Guide, it was more typical that the broadcast signals did not reach a territory in a way that the members of the public were able to receive them through normal apparatuses and, thus, the signals were made receivable by cable systems or, in places accessible by the public, through loudspeakers or screens. In those cases, the broadcast works truly were made receivable to an additional scope of the public. However, the Guide, when describing such cases, did not imply that only those retransmissions or public communications would be covered by the rights provided in subparagraphs (ii) and (iii) which make signals receivable by the public in a given territory where the signals, without this, would not be receivable (and which, therefore, in such a case, truly extend the coverage to a “new public”). 

However, in the context of the comments of the old Guide, a second explanation seems to be more appropriate and in accordance with what appears to be meant in the Guide. This becomes quite evident if one reads the last sentence of the paragraph of the Guide quoted above: “The author is given control over this, new performance of his work.” (Emphasis added.) This corresponds to what is discussed above; namely that not an act of communication to a new public takes place but an act of new communication to the public (irrespective of whether the work concerned has been already communicated – has become receivable – to the same or different scope of members of the public). Not a condition of the application of the rights concerned is involved but a factual aspect in the sense that the scope of the members of the public which is reached by different acts of communication, in general, is not exactly the same.  
Therefore, it is not only the text and the “preparatory work” of Article 11bis(1) of the Berne Convention which does not support the “new public” theory but it does not follow either from the comments made in the old Guide (in spite of the fact that some of them might truly be misunderstood).    

As stressed above, what are involved in the case of paragraphs (ii) and (iii) of Article 11bis(1) are new acts of exploitation of a work. This is made clear in the above-quoted comments of the old Guide. The original broadcasting is authorized by the author on the understanding that it renders works receivable by members of the public in a domestic – private – environment. If an organization receives it and retransmits it or receives it publicly (“publicly communicating” it) – yes, usually for profit-making purposes (without such a purpose being a condition) – it is a new exploitation of the work and as such it is covered by a new right of authorization.  This is unequivocally confirmed by the last comment of the Guide to Article 11bis(1) which points out as follows: “Note that the three parts of this right [this is a reference to all the provisions of Article 11bis(1) together] are not mutually exclusive but cumulative, and come into play in all cases foreseen in the Convention.”
 In other words, what is only decisive is whether or not an act described in one of the three subparagraphs is performed. If it is the case, the right provided in the given subparagraph In the absence of a possible exception or limitation) applies without the need to fulfill any other conditions (such as a “new public”, “specific technical means” or “restricted access”) not foreseen in the Convention.     
As also pointed out above, the CJEU has not applied Articles 31 and 32 of the Vienna Convention on the interpretation of treaties under which the plain text of a treaty provision is decisive. It has based the “new public” criterion on certain comments in an old WIPO Guide. There is no explanation in the SGAE judgment as to why the Court has accepted the criterion of “new public” as a condition of the application of Berne Article 11bis(1)(ii) and (iii) when the text of those provisions does not contain such a criterion. There is particularly no indication why the Court – which must have noted this contradiction – did not make any attempt at applying supplementary means of interpretation, in particular the “preparatory work” of the provisions (as reflected in the records of the relevant diplomatic conferences) and did not review either certain authoritative copyright treatises offering much more thorough analysis of the issues involved than the old WIPO Guide published for general introductory purposes.  
If the Court had made such inquiry it would have had to find (i) that the “preparatory work” does not confirm but rebuts the criterion of “new public” as a condition of the application of the right of communication to the public; (ii) that – in accordance with this – the most authoritative treatises also refute this theory; (iii) that it was not accepted by the meetings of competent WIPO bodies composed of representative of the governments of Berne member countries that dealt with these issues; and (iv) that, in accordance with this, even the source which is regarded by the Court as a reliable one – namely a WIPO Guide to the Berne Convention – has rejected it. Of course, not the old Guide of 1978 referred to by the Court but the new Guide published in 2003, about which – because nobody participating in the proceedings had informed it – it did not know. 

Let us turn now to the four above-listed decisive sources of interpretation each of which alone is sufficient to refute the “new public” theory. 

5.3. The Records of the Brussels Diplomatic Conference showing that the presence of a “new public” – as a criterion of communication to the public – was discussed but rejected.  The “preparatory work” of Article 11bis(1) of the Berne Convention – as the most important subsidiary source mentioned in Article 32 of the Vienna Convention – is helpful, since the Records of the Brussels Diplomatic Conference show that there was an explicit proposal to limit the right of communication by retransmission to retransmissions where they are made to a new public, but that it was rejected by the Conference.  

The basic proposal submitted to the Brussels Conference by the Belgian government contained the following draft text of Article 11bis(1)(ii): “Authors of literary and artistic works shall enjoy the exclusive right of authorizing:… any new communication to the public by wire or by wireless means of the broadcast of the work”
 and the notes to the draft provision clarified that “’new communication’ means that a broadcast work is  emitted ‘to a new circle of listeners’” (emphasis in the original text)
. 
It seems sufficient to compare the proposed text accompanied by the above-quoted note and the text adopted by the Diplomatic Conference – which has remained the same in the 1971 Paris Act – to find that the proposal was not adopted; there is no reference to a new public; the right is applicable in any case where the retransmission is made by an organization other than the original one. This is substantially different from an imaginable case where there would not have been a proposal to limit the right of retransmission to retransmissions to a new public. In this way, it is even clearer that no such condition is applicable, because the records of the Brussels Diplomatic Conference prove that the “new public” criterion was discussed and explicitly rejected.
 
5.4. Authoritative copyright treatises rejecting the “new public” theory. This may lead us to the second source, unfortunately, not taken into account by the CJEU in its SGAE ruling – since certainly it had not been assisted by due information from the side of the parties and other participants in the proceedings – namely  authoritative copyright treatises containing much more detailed analysis than the old WIPO Guide.  

Sam Ricketson, in his seminal book on the Berne Convention, after having described and analyzed the discussion on, and rejection of, the above-mentioned proposal on the condition of “new public” in respect of rebroadcasting, states the following concerning retransmission by cable:

Article 11bis(1)(ii) deals only with the distribution of broadcast programs, and does this under the same conditions that applies to rebroadcasting: a separate authorization for this secondary utlisation of a broadcast is only required where the ‘communication by wire’ is done by an organization other than the original one. In the same way as, no question as to whether this communication is made to a ‘new public’ arises.
 (Emphasis added.)           
This comment is repeated in the more recently published book co-authored by Sam Ricketson and Jane Ginsburg entitled “International Copyright and Neighboring Rights – The Berne Convention and Beyond”.
         

The same position is reflected by the following remark made in Paul Goldstein’s and Bernt Huggenholtz’ treatise on “International Copyright”
: “In Europe, despite the clear language of Article 11bis(1)(ii), it required an extensive jurisprudence to establish that cable retransmission of broadcast programs constitutes a restricted act and therefore requires licensing, even within the ‘direct reception zone’ of the broadcast”
 (emphasis added). This means that Article 11bis(1)(ii) applies to cable retransmission of a broadcast work also within the zone (“direct reception zone”) where the members of the public may receive it as broadcast;  that is, where there is no “new public” in the sense that the work would not have been communicated yet to the members of the public concerned. 

5.5. WIPO documents and publications – recognized by the CJEU as reliable sources of interpretation – truly reflecting WIPO’s position and refuting the “new public” theory.  The reference to the notion of “direct reception zone” leads us to the remaining two other sources of information mentioned above: the results of the meetings of competent WIPO bodies dealing with the issues of communication to the public and attended by representative of the governments of Berne member countries; and the new WIPO Guide to the Berne Convention. 
The objective of the old WIPO Guide is indicted in the Preface by Arpad Bogsch the then Director General of WIPO in this way:       
In 1976, the Conference of the World Intellectual Property Organization recognized the importance of cooperation activities related to copyright by strengthening the potential of developing countries through the dissemination of intellectual works and consequently decided to establish a Permanent Committee in this field. The aims of the Program are, in particular to promote the encouragement of intellectual creation, the dissemination of literary and artistic works, and the development of legislation and institutions in the fields of copyright and neighboring rights in the developing countries.

In the latter connection, the Permanent Committee responsible for keeping this Program under review noted with satisfaction that WIPO's activities included the preparation of a Guide to the Berne Convention for the authorities of developing countries.
 (Emphasis added.)
This explains the nature and style of the old Guide. It was not supposed to be written as a scholarly study. It was only intended to be as a general introduction to the Berne Convention. As the Preface pointed out, “[t]he sole aim of this Guide is to present as simply and clearly as possible, the contents of the Berne Convention”
 (emphasis added). The as-simple-as-possible style did not allow a thorough analysis of complex interpretation issues. It also followed from the objective and simplified style of the Guide that it was not precisely indicated which statements consisted in the interpretation of the text of the various provisions, which ones were based on the “preparatory work” and which ones were no more than literary views.

The Secretariat of WIPO, however, recognized that, in order to fulfill its obligations to duly administer the copyright and related rights treaties, it had become necessary to carry out thorough analyses and discussions on the interpretation and application of the copyright treaties, the more so because both new forms of utilization of works and new categories of works had appeared.  It was exactly during the decade following the publication of the old Guide – that is, in the 1980s – that such analyses and discussions took place in an extremely intensive manner by various committees of governmental experts and by the competent governing bodies of WIPO. It was that decade which was characterized as the “guided development” period
 of international copyright and related rights. 
The WIPO Secretariat’s objective with the series of studies and meetings was double.  First, to offer well-founded guidance to WIPO member countries for the interpretation and implementation of the treaties through recommendations, guiding principles, model provisions and eventually also in the form of a complete WIPO Model Law applicable for both industrialized and developing countries.  Second, as a summary of the results of the thorough analytic work, to publish a new Guide to the Berne Convention of a different from; namely in the style of scholarly studies with precise indication of the various sources of interpretation accompanied by a new Glossary.  This program was carried out in a highly intensive manner for several years. However, at the end of the 1980s and at the beginning of the 1990s, a new hectic period began in the international copyright relations with the TRIPS negotiations, with the emergence of the Internet the way it is known now, and with the preparation of the WIPO Internet Treaties (the WCT and the WPPT). The WIPO Model Law project, after a couple of sessions of a Committee of Governmental Experts, was abandoned and the creation and publication of a new WIPO Guide and Glossary was suspended. The latter was only published in 2003 after that the new WIPO Treaties had entered into force (in 2002).     
One of the many topics discussed in the “guided development” period was the copyright and related rights status of cable transmissions (in the form of both cable-originated programs and cable retransmissions). This is a good example to show how thorough analysis took place in order to duly interpret the relevant international norms. 
The studies and meetings on cable transmissions began already in 1977 on the basis of the joint decisions of the Executive Committee of the Berne Convention, the International Committee of the Universal Copyright Convention (UCC), and the Intergovernmental Committee of the Rome Convention.  Those governing Committees set up Subcommittees to deal with this topic which had several joint sessions and regularly reported to their mother Committees. In 1981, the Committees decided to extend the mandate of the Subcommittees “to the consideration of the desirability and the feasibility of arriving at internationally applicable principles and possible model provisions.”
 The Subcommittees held two more joint sessions and, at the second one, in December 1983, finally they completed “Annotated Principles of Protection of Authors, Performers, Producers of Phonograms and Broadcasting Organizations in Connection with Distribution of Programs by Cable.”
 The mother governing bodies decided at their June 1985 joint sessions that, with the adoption of the Annotated Principles, the issues of cable transmission had been duly settled and that adequate guidance had become available for the interpretation of the relevant international norms. The report of the joint sessions reflected that the Committees noted: 

the "Annotated Principles of Protection of Authors, Performers, Producers of Phonograms and Broadcasting Organizations in Connection with Distribution of Pro​grams by Cable" discussed and adopted by the Sub-committees of the Committees and then by the Committees themselves in December 1983, which were sent to all States and organizations concerned and had been published in the meantime in the copyright periodicals of WIPO and Unesco
 (emphasis added). 

As repeatedly pointed out above, the CJEU based its interpretation on comments in an old WIPO Guide prepared “as simply as possible” as a general information publication for the purposes of developing countries because – rightly enough – it considered that WIPO as the UN specialized agency in charge of administration of the Berne Convention is a reliable source. In view of this, it is sure that the CJEU, if it had been informed of the Annotated Principles – adopted in 1983 on the basis of thorough studies, discussed by the representatives of the member countries of the Berne Union, and definitively confirmed in 1985, inter alia, by the competent governing body of the Berne Union and published by WIPO as guidance for the governments of the member countries of the Berne Union – would have based its rulings on those Principles (or at least it would have taken into account and would have indicated the reasons for which it had agreed or had not agreed with them). The SGAE judgment shows beyond any doubt that it was not the case; the Court had been left uninformed by the parties and other participants in the proceedings. 

The Annotated Principles included 38 principles accompanied by detailed notes (“annotations”) in no less than 263 long paragraphs in which not only the text of the Berne Convention was analyzed thoroughly but also the “preparatory work” as reflected in the records of the relevant Diplomatic Conferences. 
The Principles – which due to the way they had been prepared and adopted, have undeniable authority – clarify that the text of Article 11bis(1)(ii) does not allow any interpretation according to which (beyond the condition that a retransmission is to be made by an organization other than the original broadcaster) the application of the right of retransmission might be subject to any other condition, in particular to the condition of “new public”. The annotations state this (on the basis of a detailed analysis of the “preparatory work” of Article 11bis(1) mentioned above) in such clear terms:
Under copy​right, the author has the exclusive right to authorize each and every distinct act of communication to the public; copyright is not concerned with the extent of the reception of transmissions of the work within a certain area… It is inconsistent with the concept of copyright to assume that only because authorization is granted to a broadcasting organization to broadcast the work, third persons became free to distribute by cable, within a certain zone, the work broadcast… Furthermore, there is no legal basis for considering the author's right to authorize the communication by cable of his (broadcast) work as exhausted by the exercise of his exclusive right to authorize the broadcast of his work; the Berne Convention explicitly recognizes, without any reference to "zones" or any other terri​torial restriction, a separate right to authorize any distribution by wire of broadcasts of works, if made by a person other than the original organization.
 (Emphasis added.) 
In the quotation above, emphasis is added to the statement stressing that the application of the criterion of “new public” would result in the exhaustion of the right of communication to the public and that it would be in conflict with the international norms.   
The analysis in the new WIPO Guide to the Berne Convention is in accordance with these findings. It makes it clear that no interpretation of Article 11bis(1)(ii) would be acceptable that would suggest what was – rightly enough – rejected by the Executive Committee of the Berne Union; namely that it would be allowed to subject the application of the right of communication to the public (in particular, in the form of rebroadcasting or retransmission by cable) to any criterion – such as communication to a “new public” – that is not provided in the Convention.
 
5.6. The criterion of intervention by a user. The referring court has also submitted the question whether or not the following criterion is always applicable in respect of the concept and right of communication to the public: “a user intervenes in full knowledge of the consequences of its action in order to give third parties access to the protected work which they would not have had in the absence of such intervention”. 

The phrase „to give third parties access to the protected work which they would not have had in the absence of such intervention” may be understood as another reference to the “new public” criterion. If this were truly meant, it would not be in accordance with the international norms and the EU Directives for the reasons discussed above.  However the “intervention” criterion may – and probably should – be understood simply to mean the carrying out of an act covered by the right of communication to the public as provided in the international treaties and in the EU Directives (with possible exceptions or limitations). In the case of such “intervention”, the right should be applied. “Intervening in full knowledge of the consequences of the action” may be regarded as a kind of synonym of carrying out an act covered by the right of communication to the public wilfully. 

VI. The concept of communication to the public: the profit-making nature of a communication is not a criterion of the concept of communication to the public and the applicability of the right of communication to the public (it may only have a role in the context of the conditions of certain exceptions or limitations and/or as regards the remuneration/tariff system)
In point II.1 of the request for preliminary ruling, the referring court also asks for clarification as to whether or not the following criteria are always applicable: 
it is not immaterial whether the act of exploitation is of a profit-making nature, moreover, the public is receptive to this communication and not merely coincidentally “reached”, whereby this is not a mandatory prerequisite for a communication to the public. 
The paragraph quoted above refers to two issues: the role of profit-making nature, on the one hand, and the attitude of the members of the public to a communication, on the other hand. Since the nature of these issues differ to a great extent, they are discussed separately. 

Certain suggestions appeared also in other CJEU judgments adopted before, but the full development of the Court’s position concerning the role of commercial, profit-making purposes from the viewpoint of the concept and right of communication to the public took place in the SCF judgment.   
The summary of the judgment reads as follows:

The concept of ‘communication to the public’ which appears in Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related to copyright in the field of intellectual property and Directive 2001/29/EC of the European Parliament and of the Council of 22 May 2001 on the harmonisation of certain aspects of copyright and related rights in the information society must be interpreted in the light of the equivalent concepts contained in the convention, the agreement and the treaty mentioned above [the Rome Convention, the TRIPS Agreement and the WPPT] and in such a way that it is compatible with those agreements, taking account of the context in which those concepts are found and the purpose of the relevant provisions of the agreements as regards intellectual property.

The concept of ‘communication to the public’ for the purposes of Article 8(2) of Directive 92/100 must be interpreted as meaning that it does not cover the broadcasting, free of charge, of phonograms within private dental practices engaged in professional economic activity, such as the one at issue in the main proceedings, for the benefit of patients of those practices and enjoyed by them without any active choice on their part. Therefore such an act of transmission does not entitle the phonogram producers to the payment of remuneration.

In this summary, only the expression “free of charge” refers to the question of whether or not profit-making purposes may have a role from the viewpoint of the concept of communication to the public. However, in the body of the judgment, the following more detailed statements may be found:  

88 …[I]n paragraph 204 of the judgment in Football Association Premier League and Others, the Court held that it is not irrelevant that a ‘communication’ within the meaning of Article 3(1) of Directive 2001/29 is of a profit-making nature.

89 It follows that this must be all the more true in the case of the right to equitable remuneration provided for in Article 8(2) of directive 92/100 given its essentially financial nature. 

90      More specifically, the Court has held that the action by a hotel operator by which it gives access to a broadcast work to its customers must be considered an additional service performed with the aim of obtaining some benefit, since the provision of that service has an influence on the hotel’s standing and, therefore, on the price of rooms. Similarly, the Court has held that the transmission of broadcast works by the operator of a public house is made with the intention that it should, and is likely to, have an effect upon the number of people going to that establishment and, ultimately, on its financial results (see, to that effect, SGAE, paragraph 44, and Football Association Premier League and Others, paragraph 205). 

91      It is thus understood that the public which is the subject of the communication is both targeted by the user and receptive, in one way or another, to that communication, and not merely ‘caught’ by chance.

92      It is in the light of those criteria in particular that it must be determined whether, in a case such as that at issue in the main proceedings, a dentist who broadcasts phonograms to his patients, by way of background music, is making a communication to the public within the meaning of Article 8(2) of Directive 92/100.

97     … [I]t cannot be disputed that, in a situation such as that in the main proceedings, a dentist who broadcasts phonograms, by way of background music, in the presence of his patients cannot reasonably either expect a rise in the number of patients because of that broadcast alone or increase the price of the treatment he provides. Therefore, such a broadcast is not liable, in itself, to have an impact on the income of that dentist. 

98      The patients of a dentist visit a dental practice with the sole objective of receiving treatment, as the broadcasting of phonograms is in no way a part of dental treatment. They have access to certain phonograms by chance and without any active choice on their part, according to the time of their arrival at the practice and the length of time they wait and the nature of the treatment they undergo. Accordingly, it cannot be presumed that the usual customers of a dentist are receptive as regards the broadcast in question. 

99      Consequently such a broadcast is not of a profit-making nature, and thus does not fulfil the criterion set out in paragraph 90 of the present judgment. [Sic!]

To text of the last paragraph, not only the usual emphasis is added by using italics but triple emphasis also using bold letters and underlining. Our full respect to the Court makes us to be persuaded that a drafting lapse or a simple word-processing error must be involved here; the CJEU certainly did not intend to state that the right of broadcasting or the right of communication to the public is only applicable where they are of a profit-making nature.      
The CJEU must not have suggested this since it would have been in clear conflict with all the relevant provisions of the international treaties and the EU Directives. Let us read Articles 10(1)(ii), 11bis(1), 11ter(1)(ii) and 14(1)(ii) of the Berne Convention, Articles 3(f) and (g), 7.1(a) and 12 of the Rome Convention, Article 14(1) of the TRIPS Agreement, Article 8 of the WCT, Articles 2(f) and (g), 8(a), 10, 14 and 15(1) of the WPPT and now also Articles 2(c) and (d), g(i), 10 and 11 of the Beijing Treaty on Audiovisual Performances (BTAP), as well as Article 8 of the Rental and Related Rights Directive, Articles 1(1) to (3), 2, 4 and 8 of the Satellites and Cable Directive and Article 3 of the Information Society (Copyright) Directive along with any of the agreed statements and recitals and the entire “preparatory work” of these treaties and directives. Nowhere there is any indication whatsoever that the concept of “communication to the public” (and any subcategories thereof: broadcasting, rebroadcasting, retransmission by cable, making available to the public) might be understood or limited to “communication of a profit-making nature”. 

One of the reasons for which it is our strong belief that the statement in paragraph 99 of the SCF ruling is the result of drafting or word-possessing error is that Advocate General Trstenjak had presented weighty arguments before the adoption of the Court’s ruling making it clear that limiting the concept of “communication to the public” to “communication to the public for profit-making purposes” would be in conflict with the international norms and the EU legislation:

131. Furthermore, I am not convinced by the pleas that no communication to the public can be taken to exist because, in the present case, the service provided by the dentist is the primary service, and not the communication of the phonograms, and because the dentist acted without a profit-making purpose. 

132. First of all, the existence of communication to the public does not depend on whether the user pursues a profit-making purpose. 

133. The concept of communication to the public does not imply that it is dependent on a profit-making purpose. 

134. Furthermore, not only does the connection with the abovementioned Article 8(3) of Directive 2006/115 militate against such a requirement, but also the connection with Article 5 of Directive 2001/29, to which Article 10(2) of Directive 2006/115 refers. Thus, Article 5(3)(a), (b) and (j) of Directive 2001/29 provides that Member States may provide for exceptions or limitations to the right of communication to the public provided they are in respect of certain privileged uses and no commercial purpose, or no commercial purpose going beyond the privileged activity, is pursued. It follows, conversely, that communication to the public can also exist where no commercial purpose or no profit-making purpose is pursued.

135. It is also not evident from SGAE that a profit-making purpose is a relevant factor. The Court did stress the profit-making purpose of the hotel operators. However, this does not mean that it regarded this as a mandatory requirement for communication to the public…

136. Furthermore, focusing on the profit-making purpose would appear to lead to difficult problems of delimitation. It would then be necessary to decide for each service whether the communication of a phonogram is sufficiently insignificant to be of secondary importance to the principal service. 

137. Lastly, against the background of these arguments, the argument put forward by the Italian Government that a financial right like Article 8(2) of Directive 2006/115 may not be granted where the user does not pursue a profit‑making purpose with the communication to the public must also be rejected. It is not clear to me why, in the example given of a political event, the author should have an exclusive right, but the phonogram producers and the performers should have no right at all. Furthermore, the absence of a profit-making purpose on the part of the user can be taken into consideration under Article 8(2) of Directive 2006/115 in assessing what remuneration is adequate for such use.

138. Secondly, I would like to point out, in the alternative, that a profit-making purpose can certainly be taken to exist in a case like the present one. Even though radio broadcasts to which patients in a dental practice listen are certainly not an essential part of the service provided by the dentist, it cannot be denied that they may have a practical benefit. It will, as a rule, be more pleasant for patients in a waiting room to listen to radio broadcasts than the noise of the drill from the treatment room. In addition, such broadcasts provide entertainment during the waiting times which generally occur in dental practices. The fact that the price of treatment is not dependent on whether or not phonograms are audible is, in my view, not capable of ruling out a profit-making purpose. In order to assume such a purpose, it is sufficient that there is an element of the service which is liable to improve the overall picture of the service from the patient’s perspective. This seems to be the case on the basis of the above arguments.

These were correct arguments. It is hard to understand why the Court did not base its ruling on this adequate analysis (and, in fact, why apparently did not considered it seriously at all, irrespective of whether or not it agreed with it or at least it did not include any reference to the reasons for which it did not accept it). 

It is quite clear – on the basis of the provisions of the Information Society (Copyright) Directive – that the profit-making nature of an act of communication to the public is not a criterion of the concept of communication to the public or a condition of the applicability of the right of communication also for another reason. 
Article 5(3) of the Directive includes an exclusive list of exceptions to or limitations of, inter alia, the right of communication to the public and, in the case of the exceptions and limitations under points (a), (b) and (j) of the paragraph, the absence of profit-making objective is a condition:

Member States may provide for exceptions or limitations to the rights provided for in Articles 2 [on the right of reproduction] and 3 [on the right of communication to the public] in the following cases:

(a) use for the sole purpose of illustration for teaching or scientific research, as long as the source, including the author's name, is indicated, unless this  turns out to be impossible and to the extent justified by the non-commercial purpose to be achieved;
(b) uses, for the benefit of people with a disability, which are directly related to the disability and of a non-commercial nature, to the extent required by the specific disability;…
(j)  use for the purpose of advertising the public exhibition or sale of artistic works, to the extent necessary to promote the event, excluding any other commercial use; (Emphasis added.)
If, under the Directive, acts of communication to the public of a non-commercial nature were not covered by the right of communication to the public, there would not have been any need for the provisos in the above-quoted three points of Article 5(3) according to which these exceptions or limitations are only applicable in the absence of commercial nature of the acts of communication to the public. In that case, such acts “by definition” would not be covered by the concept and right of communication to the public; there would be no need for such exceptions or limitations. However, the three exceptions are there proving a contrario the absence of profit-making nature of the acts is not a definitional element of the concept and right of communication to the public.     

What is discussed above strengthens the belief that, in the SCF case, the Court did nothing more than that it applied the de minimis principle and, on that basis, an exception to the right of communication to the public having taken into account a number of different criteria – among them the non-profit-making nature of the communication to the public. Those criteria separately would not exclude the application of the right of communication to the public but cumulatively, in the concrete specific situation, were found to justify considering the act of communication as being of an irrelevantly marginal importance.        
VII. The concept of communication to the public: communication to the public is an act of the user who makes the communication; the application of the right of communication to the public does not depend on the attitude of the members of the public to which a communication is made
As quoted above, in point II.1 of the request for preliminary ruling, the referring court asks for clarification as to whether or not these criteria are always applicable: 
it is not immaterial whether the act of exploitation is of a profit-making nature, moreover, the public is receptive to this communication and not merely coincidentally “reached”, whereby this is not a mandatory prerequisite for a communication to the public. 
The first part of the question has been discussed above; now we address its second part (whether or not the following criteria are always applicable: “the public is receptive to [the] communication and not merely coincidentally ‘reached’”).  This question is certainly raised in connection with the finding, in the summary of the SCF ruling, that the dentist’s clients enjoyed the broadcast works communicated to them “without any active choice on their part” as one of the apparent reasons for which the Court has found that the right of communication to the public is not applicable.  Furthermore, more concretely, this part of the question certainly refers to the following statements in the SCF ruling already quoted above in a different context:
98      The patients of a dentist visit a dental practice with the sole objective of receiving treatment, as the broadcasting of phonograms is in no way a part of dental treatment. They have access to certain phonograms by chance and without any active choice on their part, according to the time of their arrival at the practice and the length of time they wait and the nature of the treatment they undergo. Accordingly, it cannot be presumed that the usual customers of a dentist are receptive as regards the broadcast in question. (Emphasis added.) 
An act of communication to the public takes place when somebody communicates a work or an object of related rights to the public. It is exclusively an act of those who make the communication. From the viewpoint of the completion of such an act, the attitude of the members of the public – whether or not they have an “active choice” of what is communicated to them or whether or not they are only “receptive” in the sense of “merely caught by chance” – is irrelevant. In the case of communicating works in the form of background music, always the latter case is involved and still there is no doubt, there has never been any doubt, and – in view of the text and “preparatory work” of the relevant provisions of the international treaties and the EU Directives – there cannot be any reasonable doubt, that communication to the public takes place and that (in the absence of a possible exception or limitation) the right of communication applies.

The question of whether the communication involves “featured music” or background music may be relevant as regards the tariffs applied by collective management organizations. However, this has nothing to do with the concept of communication to the public and the applicability of the right of communication to the public.     
It seems that the reference to the background music form of communication to the public has the same role in the SCF judgment as the absence of profit-making nature of communications; namely that it separately would not have justified the non-application of the right of making available. It was only one of the various aspects of the concrete case in the main proceeding in view of which – having considered them together – the CJEU found it to be justified to apply, based on the de minimis principle, an exception to the right of communication to the public.
VIII. Application of the right of communication to the public 
in a situation as in the main proceeding
Questions II.2 and II.3 of the request for preliminary ruling read as follows:  
2.
In cases such as that in the main proceedings, where the operator of a rehabilitation centre installs television sets in its premises to which it transmits a broadcast signal, thus making the television broadcasts viewable, is the question of whether a communication to the public takes place to be assessed according to the term “communication to the public” pursuant to Article 3(1) of Directive 2001/29 or pursuant to Art. 8(2) of Directive 2006/115 if rendering the television broadcasts viewable affects the copyrights and related rights of a large number of parties, in particular composers, lyricists and music publishers, but also performers, phonogram producers and authors of literary works, as well as their publishers?
3.
In cases such as that in the main proceedings, where the operator of a rehabilitation centre installs television sets in its premises to which it transmits a broadcast signal, thus making the television broadcasts viewable to its patients, does a “communication to the public” pursuant to Article 3(1) of Directive 2001/29 or pursuant to Article 8(2) of Directive 2006/115 take place?
Let us take first the question of application of the right of communication to the public under Article 3(1) of the Information Society (Copyright) Directive. This provision reads as follows:   

Member States shall provide authors with the exclusive right to authorise or prohibit any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access them from a place and at a time individually chosen by them. (Emphasis added.) 

The provision should be interpreted in accordance with the international treaties to which the EU and its Member States are party. The text of Article 8 of the WCT, which has been implemented by Article 3(1) of the Directive, is this:    

Without prejudice to the provisions of Articles 11(1)(ii), 11bis (1)(i) and (ii), 14(1)(ii) and 14bis(1) of the Berne Convention, authors of literary and artistic works shall enjoy the exclusive right of authorizing any communication to the public of their works, by wire or wireless means, including the making available to the public of their works in such a way that members of the public may access these works from a place and at a time individually chosen by them. (Emphasis added.)
The act of making broadcasts works transmitted through television sets installed in premises where patients are present qualifies, under Article 11bis(1)(iii) of the Berne Convention, as “public communication by loudspeaker or any other analogous instrument transmitting, by signs, sounds or images, the broadcast of the work”. It is to be noted that Article 11bis(1)(iii) is not mentioned among those provisions to which Article 8 of the WCT is without prejudice. In principle, it could be an interesting topic to discuss whether this might mean that, therefore, such “public communication” may not fall in the category of communication to the public (the reasons for which this might be regarded to be the case is that, in contrast with genuine  communication to the public – by broadcasting or by cable for reception by the public in places different than the place of the source of communication – such “public communication” is made to members of the public present at the place where the communication of the received broadcast works is made, or at a place open to the public; similarly to the way recorded music is performed publicly through loudspeakers falling under Article 11(1)(i) of the Berne Convention on public performance, inter alia, of musical works ). 
However, it would not be justified to burden this memorandum with a complex discussion of this issue, since it is clear that Article 11bis(1)(iii) of the Berne Convention is applicable for the EU and its Member States also directly (even if it is found that it is not covered by Article 8 of the WCT) as included by reference in the TRIPS Agreement (see Article 9.1) and in the WCT (see Article 1(4)). Furthermore, and most importantly, the key concepts covered by the questions submitted for preliminary ruling – “public”, communication made “in public” or “to the public” – are to be applied in the same way from the viewpoint of the “public” element. Therefore, there seems to be sufficient basis to consider that Article 3(1) of the Directive – which contrary to Article 8 of the WCT, does not refer to the various sub-rights covered by the overall concept and right of communication to the public – also extends to this kind “public communication”.      
Nevertheless, due to this difference, the answer to question II.2 may have to be somewhat nuanced.  It is clear that the act of the operator of a rehabilitation centre who installs television sets in its premises to which it transmits broadcast signals, thus making the television broadcasts receivable to its patients, is covered by an exclusive right of authorization under the EU law. At the international level, such acts are covered by the exclusive right of “public communication” under Article 11bis(1)(iii) of the Berne Convention, while in the context of the EU law, they may be regarded to be covered by the overall concept and right of communication to the public under Article 3(1) of the Information Society (Copyright) Directive. 
The nature of the right of communication to the public of performers and producers of phonograms under Article 8(2) of the Rental, Lending and Related Rights Directive (Directive 2006/115) differs from the nature of the right of communication to the public under Article 3(1) of the Information Society (Copyright) Directive in two aspects. First, it is not an exclusive right but a right to equitable remuneration and, second, the concept of “communication to the public” in the context of related rights is both broader and narrower than it is in the field of copyright. Article 8(2) of the Rental, Lending and Related Rights Directive provides as follows:      

2. Member States shall provide a right in order to ensure that a single equitable remuneration is paid by the user, if a phonogram published for commercial purposes, or a reproduction of such phonogram, is used for broadcasting by wireless means or for any communication to the public, and to ensure that this remuneration is shared between the relevant performers and phonogram producers. Member States may, in the absence of agreement between the performers and phonogram producers, lay down the conditions as to the sharing of this remuneration between them. (Emphasis added.)    
The concept of “communication to the public” under this provision is narrower than it is under Article 3(1) of the Information Society (Copyright) Directive since it, contrary to the latter, does not cover broadcasting (see the word “or” between the references to broadcasting, on the one hand, and, on the other hand, to any communication to the public – and not to any other communication to the public). At the same time, it is also broader since it clearly extends to public-performance-type “public communication” (about which certain interpretation issues may emerge in the context of copyright as discussed above due to the difference under Article 11bis(1) between “broadcasting and communication to the public by other means” of works for reception and “public communication” of works received).    
From this viewpoint, it is also to be noted that, in contrast with the copyright treaties, Article 2(g) of the WPPT – which in its Article 15 provides for such a right to remuneration of performers and producers of phonograms – contains a definition of communication to the public:   
(g) “communication to the public” of a performance or a phonogram means the transmission to the public by any medium, otherwise than by broadcasting, of sounds of a performance or the sounds or the representations of sounds fixed in a phonogram.  For the purposes of Article 15, “communication to the public” includes making the sounds or representations of sounds fixed in a phonogram audible to the public. (Emphasis added.) 
Thus, if through television sets (or, of course, through radio apparatuses), the sounds or representations of sounds of phonograms are made audible to the public in the manner as in the main proceedings, Article 8(2) of the Rental, Lending and Related Right Directive applies.

However, it seems that question II.2 of the referring court – where it stresses that the act in the main proceedings “affects the copyrights and related rights of a large number of parties, in particular composers, lyricists and music publishers, but also performers, phonogram producers and authors of literary works, as well as their publishers” and asks whether this is relevant from the viewpoint of the application of the right of communication to the public for the various categories of those rightholders – concerns another aspect of the SCF ruling from the viewpoint of the concept of communication to the public. 
In SCF, the CJEU expressed the view that the concept of communication to the public differs depending on whether it is applied in the context of the exclusive right of copyright holders under Article 3(1) of the Information Society (Copyright) Directive or in the context of the right to equitable remuneration of performers and producers of phonograms under Article 8(2) of the Rental, Lending and Related Rights Directive. However, the Court did not do so for the reasons mentioned above but for a different reason presented in these paragraphs of the judgment:          
74  It is clear from a comparison of Article 3(1) of Directive 2001/29 and Article 8(2) of Directive 92/100 that the concept of communication to the public appearing in those provisions is used in contexts which are not the same and pursue objectives which, while similar, are none the less different to some extent.

75      Under Article 3(1) of Directive 2001/29, authors have a right which is preventive in nature and allows them to intervene, between possible users of their work and the communication to the public which such users might contemplate making, in order to prohibit such use. On the other hand, under Article 8(2) of Directive 92/100, performers and producers of phonograms have a right which is compensatory in nature, which is not liable to be exercised before a phonogram published for commercial purposes, or a reproduction of such a phonogram, has been used for communication to the public by a user.

76      It follows that Article 8(2) of Directive 92/100, on the one hand, requires an individual interpretation of the concept of communication to the public. The same applies as regards the identity of the user and the question of the use of the phonogram at issue.

77      On the other hand, as the right under Article 8(2) of Directive 92/100 is exercised in the event of the use of a work, that right is clearly a right which is essentially financial in nature. (Emphasis added.) 
It follows from these paragraphs that the CJEU was of the view that the concept of communication to the public is not the same in the fields of copyright and related rights. However, according to the Court’s position, not due to the fact that, in the field of related rights, it does not cover broadcasting but, in contrast, it covers “public communication”-type acts (which are real differences as discussed above) but because authors enjoy exclusive rights, while performers and producers of phonograms only enjoy a right to remuneration.  
It is worthwhile noting that the issue of the concept of communication to the public in regard to the right to remuneration of performers and producers of phonograms has emerged also in the OSA case
.  The facts of the main proceedings were similar to the facts of the SGAE case rather than to the facts of the SCF case since the television sets were set up in the rooms rather than in common areas as in the REHA Training case. Nevertheless, the defendant argued that the right of communication to the public was not applicable for the same reasons as in SCF. The CJEU did not agree with it for the following reason: 

33 It follows that communication by a spa establishment, such as that at issue in the main proceedings, of protected works through the intentional distribution of a signal by means of television or radio sets in the bedrooms of its patients constitutes a ‘communication to the public’ within the meaning of Article 3(1) of Directive 2001/29.
34 That interpretation is not invalidated by Léčebné lázně’s argument that an act of communication such as that at issue in the main proceedings has the same characteristics as a communication of protected works by a dentist at his dental practice, in respect of which the Court held, in Case C‑135/10 SCF [2012] ECR, that it did not constitute a ‘communication to the public’ within the meaning of Article 3(1) of Directive 2001/29.

35    In that respect, it suffices to note that the principles developed in SCF are not relevant in the present case, since SCF does not concern the copyright referred to in Article 3(1) of Directive 2001/29, but rather the right to remuneration of performers and producers of phonograms provided for in Article 8(2) of Council Directive 92/100/EEC of 19 November 1992 on rental right and lending right and on certain rights related to copyright in the field of intellectual property (OJ 1992 L 346, p. 61). (Emphasis added.)
However, for the reason indicated by the CJEU – namely that, in the case of copyright, exclusive right, while in the case of related rights, a right to remuneration – there is no real difference as to what is “public” and what are the key criteria of communication to the public as discussed above (not mentioning the fact that the exploitation of the exclusive right is no less financial in nature than the exercise of the right to remuneration).      

Interestingly, the provisions of the Beijing Treaty on the Rights of Audiovisual Performers (BTAP) offer a proof that the difference referred to by the Court does not really exist. Article 11 of the BTAP (not entered into force and not ratified yet by the EU and/or its Member States) provides as follows: 
Article 11. Right of Broadcasting and Communication to the Public
(1) Performers shall enjoy the exclusive right of authorizing the broadcasting and communication to the public of their performances fixed in audiovisual fixations.

(2) Contracting Parties may in a notification deposited with the Director General of WIPO declare that, instead of the right of authorization provided for in paragraph (1), they will establish a right to equitable remuneration for the direct or indirect use of performances fixed in audiovisual fixations for broadcasting or for communication to the public.  Contracting Parties may also declare that they will set conditions in their legislation for the exercise of the right to equitable remuneration.

(3) Any Contracting Party may declare that it will apply the provisions of paragraphs (1) or (2) only in respect of certain uses, or that it will limit their application in some other way, or that it will not apply the provisions of paragraphs (1) and (2) at all. (Emphasis added.)

If the difference referred to by the CJEU truly existed, not only the nature of the right of broadcasting and communication to the public were changed when reduced from an exclusive right to a right to remuneration but also the concepts of broadcasting and communication to the public. However, obviously this is not the case. The definitions of broadcasting and communication to the public under Article 2(c) and (d) of the BTAP apply equally in both cases (which otherwise, mutatis mutandis, are the same as the definitions of these concepts in Article 2(f) and (g) of the WPPT).  
IX. General assessment of the SCF judgment
The last question in the request for preliminary ruling in point II.4 does not consist in less than that the referring court inquires whether or not, after having reviewed the various criteria mentioned above, it is still justified to maintain the CJEU’s findings in its SCF judgment: 

4.
If a communication to the public is deemed to take place in cases such as that in the main proceedings: does the Court uphold its earlier finding that in the case of a communication of protected phonograms broadcast by radio for patients in a dental practice (cf. Judgment of 15 March 2012 – C-135/10 – SCF) or similar facilities, this is not to be classified as a communication to the public? (Emphasis added.) 
It is discussed above that the various specific criteria to which the CJEU referred in its SCF ruling – the absence of profit-making nature of the background music; communication without any active choice of the members of the public and, in particular the fact that at a given time only one or a small number of patients is present – could not serve as a basis for the non-application of the right of communication to the public. Even together, they are not suitable for a finding that the acts concerned do not correspond to the concept of communication to the public. The non-application of the right of communication to the public may only be regarded to be justified and to be in accordance with the international treaties and the EU Directives if it regarded to be based on the de minimis principle as an exception – only applicable under such an extremely specific situation as what was found in the SCF main proceedings. Thus, if the CJEU maintains that ruling, from the viewpoint of the international treaties and the EU Directives, it may only do so in that way. However, the various criteria mentioned above and listed in the judgment are presented by the Court as relevant also for the concept of communication to the public, and this, for the reasons discussed above, may hardly stand a serious scrutiny. Therefore, the best and clearest solution would be abandoning the interpretation on which the SCF ruling has been based. 

It is submitted that, even if the CJEU maintains its SCF ruling (if it does, as discussed, preferably only as an isolated exception based on de minimis principle), such an exception would hardly be applicable in the main proceedings in the REHA Training case. This is certainly so since the key element which might have justified the application of a de minimis exception in the SCF case – the extremely small number of members of the public as described in paragraph 13 of explanatory comments of the request for preliminary ruling – is missing. 
-.-.-.-.-
( Member and Honorary President of the Hungarian Copyright Experts Council; former Assistant Director General of WIPO.
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